
T his  o rde r  and  judgm en t  is  no t  b ind ing  p receden t ,  excep t  unde r*

the  doc tr ines  o f  law  o f  the  case ,  re s  jud ica ta ,  and  co lla te ra l  e s toppe l .   T he
cou r t  gen era l ly d i sfavo rs  the  c i ta t ion  o f  o rders  and  judgm ents ;  nev er the less ,
an  o rder  and  judgm en t  m ay be  c i ted  under  the  term s and  cond i t ions  o f  10 th
C ir .  R .  36 .3 .   
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O R D E R  A N D  JU D G M E N T *

B efore  K E L L Y ,  L U C E R O ,  and  M c C O N N E L L ,   C ircu i t  Judg es .

A f te r  examin ing  the  b r ie f s  and  appel la te  reco rd ,  th is  pane l  has

de te rm ined  unan im ous ly tha t  o ra l  a rgum en t  w ou ld  no t  m a te r ia l ly a ss is t  the

de te rm ina t ion  o f  th is  appea l .   See  Fed .  R .  A pp .  P .  34 (a ) (2 ) ;   10 th  C ir .  R .

34 .1 (G ) .   T he  case  i s  the re fo re  o rdered  su bm it ted  w i thou t  o ra l  argum en t .
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B A C K G R O U N D

T he  de fendan t w as  o r ig ina l ly conv ic ted  in  2003 ,  fo l low ing  the  en try o f

an  uncond i t iona l  gu i l ty p lea ,  o f  one  coun t  o f  possess ion  w i th  in ten t  to

d is t r ibu te  more  than  f ive  g rams  o f  me thamphe tamine ,  and  one  coun t  o f

possess ion  o f  a  f i rea rm  by an  un law fu l  u se r  o f  a  con tro l led  subs tance .   O n

appeal ,  th is  cour t  reve rsed ,  ho ld ing  tha t  the  p lea  w as  no t  know ing  and

vo lun tary because  the  de fendan t  had  been  to ld  by h is  a t to rney tha t  he  cou ld

ra ise  the  den ia l  o f  h is  m o tion  to  suppre ss  in  a  28  U .S .C .  §  2255  p ro ceed ing .  

T he  court  a lso  he ld  tha t  the  de fendan t’s  r igh t  to  a l locu t ion  w as  den ied  by the

d is t r ic t  cou rt .   T he  court  rem anded  fo r  f u r the r  p ro ceed ings .   See  U n i ted

S ta te s  v .  R odr iguez-G onza le s ,  386  F .3d  951  (10 th  C i r .  2004) .

O n  rem and  the  de fendan t  ag a in  en tered  an  uncond i t iona l  gu i l ty p lea  to

the  sam e  tw o  coun ts .   T he  p lea  ag reem en t  co n ta in s  a  w a iver  o f  the  r igh t  to

appeal  the  sen tence .   In  add i t ion ,  the  gove rnm en t  ag reed  to  recomm end  a

tw o- leve l  reduc tion  unde r  U .S .S .G .  §  5K 2 .0  in  exchange  fo r  an  ag reemen t

by the  de fendan t  to  w a ive  h is  r igh t  to  appea l  the  den ia l  o f  h is  m o t ion  to

supp ress .

A t  sen tenc ing ,  the  gove rnm en t  m oved  fo r  the  add it iona l  tw o- leve l

reduc tion .   T h is  re su l ted  in  an  adv iso ry gu ide l ine  sen tence  o f  130  to  162

m onths .   T he  de fendan t requested  a  fu r the r  dow nw ard  depa rtu re  to  the

s ta tu to ry m in im um  of  120  m on ths .   T he  d is t r ic t  cou r t  g ran ted  the
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governm en t ’s  m ot ion ,  bu t  den ied  the  d efen dan t ’s  reques t .   T he  cour t

im posed  a  sen tence  o f  127  m on ths ,  g iv ing  the  de fendan t the  benef i t  o f  th ree

m onths  he  spen t  in  s ta te  cus tody.

D IS C U S S IO N

D efense  counse l  has  f i led  a  b r ie f  pu rsuan t  to  A nders  v .  C a l i fo rn ia ,  386

U .S .  718  (19 67) ,  an d  has  m oved  to  w i thd raw  as  counse l ,  a rgu ing  tha t  there

a re  no  non-f r ivo lous  a rgum en ts  to  ra ise  on  appea l .   H ow ever ,  counse l  does

ra ise  th ree  poss ib le  is sues :   1 )  tha t  the  d is t r ic t  cou r t  e r red  in  denying  the

de fendan t’s  m ot ion  to  suppress ;  2 )  tha t  the  p lea  w as  no t  know ing  and

vo lun ta ry;  and  3 )  tha t  the  d is t r ic t  cou r t  abused  i ts  d isc re t ion  in  im pos ing  the

127  m on th  sen tence .  

T he  de fendan t m ay no t  appeal  the  d is t r ic t  cou r t ’s  den ia l  o f  h is  m o t ion

to  suppre ss  because  he  en te red  an  uncond i t io na l  gu i l ty  p lea .   See  U n i ted

S ta tes  v .  D av is ,  900  F .2d  1524 ,  1525-26  (10 th  C ir .  1990)  (ho ld ing  tha t

de fendan t’s  gu i l ty p lea  fo rec losed  h is  oppor tun i ty to  cha l lenge  t r ia l  cou r t 's

den ia l  o f  m o t ions  to  suppress ;  “ [b ]y en te r ing  a  vo lun ta ry p lea  o f  gu i l ty,  [ the

defen dan t ]  w aived  a l l  non jur isd ic t iona l  de fenses” ) .

A s  fo r  the  con ten t ion  tha t  the  p lea  w as  no t  know ing  and  vo lun ta ry,  w e

have  rev iew ed  the  reco rd ,  and  de te rm ine  tha t  th is  a rg um en t  is  w ithou t  m eri t .  

“A  p lea  is  va l id  i f  i t  rep resen ts  a  vo lun ta ry and  in te l l igen t  cho ice  am ong  the
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a l te rna t ives  open  to  the  de fendan t.”   U nited  S ta te s  v .  G ig ley ,  213  F .3d  509 ,

516  (10 th  C ir .  2000)  (c i ta t ion  om it ted ) .   A  rev iew  o f  bo th  the  S ta temen t  by

D efendan t  in  A dvance  o f  P lea  o f  G u i l ty and  the  t ransc r ip t  o f  the  p lea

hea ring  c lea r ly ind ica te s  tha t  the  p lea  w as  know ing  and  vo lun ta ry.   T he

S ta tem en t  by D efen dan t  in  A dvan ce  o f  P lea  o f  G u i l ty desc r ibes  the  s ta tu to ry

m ax im um  pena lt ie s  and  in fo rm ed  the  de fendan t abou t  the  r igh ts  he  w as

w a iv ing .   T he  d is t r ic t  cou r t  conduc ted  a  tho rough  inqu iry a t  the  p lea  hea r ing

to  ensu re  tha t  the  de fendan t’s  gu i l ty  p lea  w as  vo lun ta ry and  know ing .  

T he  th i rd  i ssue ,  tha t  the  d is t r ic t  co u r t  abused  i t s  d isc re t ion  in

im pos ing  a  sen tence  o f  120  m on ths ,  i s  the  sub jec t  o f  a  mot ion  to  en fo rce  the

p lea  ag reem en t  f i led  by the  governm en t .   W e ag ree  tha t  the  i ssue  fa l l s  w i th in

the  appel la te  w a ive r  se t  ou t  in  the  S ta temen t  by D efendan t  in  A dvance  o f

P lea  o f  G u il ty  and  tha t  the  w a iver  i s  en fo rceab le .   See  U n i ted  S ta te s  v .  H ahn ,

359  F .3d  1315 ,  1325   (10 th  C ir .  2004)  (“ the  court  o f  appea ls ,  in  rev iew ing

ap pea ls  brough t  a f te r  a  d efen dan t  has  en tered  in to  an  ap pea l  w aive r ,

de te rm ine [ s] :   (1 )  w he the r  the  d ispu ted  appea l  f a l ls  w i th in  the  scope  o f  the

w a ive r  o f  appel la te  r igh ts ;   (2 )  w he the r  the  de fendan t know ing ly and

vo lun ta r i ly w a ived  h is  appe lla te  r igh ts ;  and  (3 )  w he the r  en fo rc ing  the

w aiver  w ou ld  re su l t  in  a  m isca rr iage  o f  ju s t ice  as  w e  de f ine  here in .” ) .   

B ecause  the  de fendan t has  no t  show n  any m eri to r ious  g rounds  fo r

appeal ,  w e  G R A N T  de fense  counse l’s  request  to  w i thd raw  and  D IS M IS S
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the  appea l .   The  governm en t’s  m ot ion  to  en fo rce  the  p lea  ag reem en t  i s

G R A N T E D .   The  de fendan t’s  m ot ion  fo r  appo in tm en t  o f  counse l  i s

D E N I E D .   T he  manda te  sha l l  i s sue  fo r thw ith .

E n tered  fo r  the  C our t
PE R  C U R IA M
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